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Introduction 
 
In  D.C.  vs.  Heller,  America’s  most  important  Second  Amendment  case  to  date,  the  Supreme  Court 
concluded  that  the  Second  Amendment  guarantees  an  individual  right  to  keep  and  bear  arms 
unconnected to military service and for traditionally lawful purposes such as protecting one’s home.   

 
I was in London the day the Court announced its decision.  The first question many asked was how the 
Court,  mindful  of  the  violence  in  the  District  of  Columbia,  could  come  to  this  result?    This  was  an 
important question, but  I wanted  to know who wrote  the opinion.    Such an  important decision could 
have  naturally  gone  to  Chief  Justice  John  Roberts—who  as  first  among  equals  has  the  prerogative  of 
choosing himself to write an opinion if he’s in the majority.  It could have also gone to Justice Anthony 
Kennedy who is often the deciding vote in close cases.  But the task went to Justice Antonin Scalia, quite 
possibly  the  only  member  of  the  Supreme  Court  who  might  be  recognized  outside  of  the  nation’s 
capital.   His opinions are often humorous and scathing; he’s  irascible, never  suffers  fools gladly and  is 
only too happy to let you know this.  In short, he’s the closest thing in American jurisprudence to a rock 
star. 

 
Thomas Jefferson argued that since the Earth ‘belongs to the living’, each generation is independent of 
each other  and  should not bind  successive ones.   He believed  that  there was no  loyalty  to  keeping  a 
Constitution that no longer served its purpose.  If the constitution doesn’t work, throw it out and start 
again.  How very French. 

 
In contrast, Scalia believes that the Earth belongs to the dead.  He relies on a uniquely American theory 
of interpretation called originalism.  It has many advocates and nuances.  Like the Beatle’s song, ‘Lucy in 
the  Sky  with  Diamonds,’  originalism  carries  different  meaning  to  different  people.    Most  originalists 
agree  that  originalism,  at  its  core,  includes  a  general  principle  that  judges  should  strive  to  employ 
judicial  restraint  when  deciding  cases.    The  theory  is  that  the  writers  of  the  Constitution  wrote  a 
Constitution meant to sustain the nation during war and schism and to protect against tyranny by the 
majority.    Therefore  by  staying  loyal  to  what  the  words  meant  at  the  time  of  the  Constitution’s 
ratification, successive generations of  judges are constrained,  thereby ensuring  that  the majority does 
not abuse the rights of the minority by changing the meaning of the Constitution whenever they choose.    
    
Justice  Scalia,  meanwhile,  uses  a  more  specific  interpretive  theory  of  originalism  premised  on  a 
hierarchy of interpretation, cited as ‘text and tradition.’  Scalia once said that if courts were governed by 
‘neither  the  constraint  of  text  nor  the  constraint  of  historical  practice,  nothing  would  separate  the 
judicial  task of  constitutional  interpretation  from  the political  task of  enacting  laws  currently deemed 
essential.’  Clearly, then, a judge’s function is to interpret the Constitution without trying to evolve the 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law.  While ‘new times require new law…judges have no authority to pursue those broader purposes or 
write those new laws,’ Scalia said.  Should abortion be legalized?  If so, that’s a job for the legislature.   

 

 



Heller 
 
Scalian originalism is more precise than other theories of originalism.  It is premised on four principles: 
textualism,  i.e.,  reading  the  text  of  the  Constitution  strictly;  a  distrust  of  legislative  history;  evoking 
evolving  standards  of  decency,  and  advocating  majoritarianism,  i.e.,  remaining  deferential  to  the 
majority will of the people’s representatives.    It  is surprising, then, that Scalia rather blatantly violated 
every major principle of his own originalism in Heller. 
 
The Second Amendment states that: ‘A well regulated Militia, being necessary to the security of a free 
State, the right of the people to keep and bear Arms, shall not be  infringed.’   A natural reading of the 
amendment (i.e., employing textualism) suggest that the framers believed that a right to keep and bear 
arms  in  relation  to  individual  use  in  the  home  was  connected  to  the  fact  that  there  was  no  well 
regulated militia  to protect  the citizenry during colonial  times.   However, since the United States now 
has  a  sufficient  standing army,  the need  to  keep and bear  arms  in  the home has diminished.    Rather 
than reading the sentence most naturally, Scalia employed a rarely used interpretative device, arguing 
not  that  the  ‘prefatory’  clause  limits  the  ‘operative’  clause of  the amendment, but  that  it  serves as  a 
‘clarifying’  function  to be used  in  the event of  ambiguity.    This  interpretation  seems  rather odd  for  a 
man who once argued that  if  someone calls his method of  interpretation formalistic, he would retort, 
‘Long  live  formalism!’    What  happened  to  that  rally  cry?    What  happened  to  construing  the  text 
sensibly? 
 
Scalia, moreover, argues against using  legislative history, which  is a compilation of committee reports, 
hearings  and  other  documents  generated  through  the  enactment  process, which  some  judges  use  to 
gather the intent of the legislature.  While these materials are considered unreliable by Scalia, he relies 
on  a  variety  of  scholarly  sources  to  gather  the  ‘public  understanding’  of  the  amendment  at  its 
enactment.   While  Scalia  tries  to  argue  how  different  these  principles  are—the  former,  having  been 
drafted by legislators after the bills enactment, and the latter, what scholars believe the public thought 
at the time—the distinction is hollow.  Both sources of documents are secondary materials that depend 
on another person interpreting what the ratifiers and their contemporaries ‘meant’ when they ratified 
the Second Amendment.   
 
In addition, while Scalia often complains that it is not a judge’s function to ‘evolve the law,’ he does so in 
Heller.  Scalia declared that while some have argued that only those arms in existence in the 18th century 
are  protected  by  the  Second  Amendment,  ‘the  Second  Amendment  extends,  prima  facie,  to  all 
instruments  that  constitute  bearable  arms,  even  those  that were  not  in  existence  at  the  time  of  the 
founding.’  So it is possible to assume that a semi‐automatic rifle is now part of ‘arms’ even though this 
was  not  the  original  meaning  of  the  phrase.    Therefore,  if  the  Court  has  the  power  to  extend  an 
interpretation into new areas of an existing doctrine, it seems evident that Scalia is helping to evolve the 
law in this area.   
 
Finally,  Scalia  advocates  upholding  laws  enacted  by  the  legislature  because  they  have  the  support  of 
popularly elected representatives.  He has forcefully dissented when he believed the Court substituted 
its own standards of correctness rather than abiding by the majority will.   In Lawrence v. Texas, where 
the Court struck down a state ban on same‐sex sodomy, Scalia lamented that ‘the Court has taken sides 
in the culture war, departing from its role of assuring, as neutral observer, that the democratic rules of 
engagement are observed.’  The D.C. City Council believed that they could help reduce crime by getting 
guns  out  of  the  hands  of  everyone  except  those  who  need  a  gun  while  on  their  job  (such  as  police 



officers).    Yet,  in Heller,  Scalia  took  sides  in  this  culture war,  and nullified  the will of  a democratically 
elected legislature.   

 
Scalia’s decision has created a feeling of discontent in conservative circles.  Some are calling it the Roe of 
the  right,  referring  to  a  belief  by many  conservatives  that  the  Supreme Court  in Roe  v. Wade  simply 
‘found’ a woman’s right to elect to have an abortion in the text of the Constitution.  Heller, they say, is 
another example of the dangers of judicial activism.  This  is not to be taken lightly.   The term, ‘judicial 
activism,’ throughout the Bush years had been used to refer derogatively to judges who believe that the 
Constitution evolves as society progresses.  To cut a long story short: a conservative does not want that 
moniker.   
 
But there is no way for Scalia to get around the fact that Heller eschews every major principle of Scalian 
originalism.  Heller proved that originalism can no longer be termed—as Scalia often asserts—the ‘lesser 
evil’ simply because it can best ensure judicial objectivity.  We have seen just how wrong that claim can 
be.    The  fallout over  the Heller  decision has already begun—both  friend and  foe of  the decision have 
come to  its defense;  few have come to Scalia’s.   But, he would probably have an advocate  in Thomas 
Jefferson.  
 

 


